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To:  The Commission

BELLSOUTH’S REPLY TO AXESSA’S MOTION FOR LEAVE TO FILE
LATE COMMENTS ON BELLSOUTH’S PETITION FOR RECONSIDERATION

Columbia Telecommunications, Inc. d/b/a aXessa (“aXessa”) has sought leave to file
grossly untimely comments in opposition to BellSouth’s Petition for Reconsideration.! aXessa
has failed to offer any meaningful explanation as to why its comments are almost two months late,
or any reason why the Commission should overlook the deadline. aXessa’s late comments —
which are nothing more than an attempt to gain visibility for baseless claims already put before the
Louisiana PSC - are also unfounded. They are premised on aXessa’s stubborn refusal to
acknowledge the terms of its own interconnection agreement, and ignore BellSouth’s repeated
offers to consider any legal interconnection arrangement proposed by aXessa.

L AXESSA’S MOTION TO INTERVENE IS UNTIMELY

Responses to petitions for reconsideration of the Second Louisiana Order were due on

December 15, 1998. Petitions for Reconsideration and Clarification of Action in Rulemaking

! Motion for Leave to File Annexed Opposition to BellSouth’s Petition for Reconsideration,
Second Application of BellSouth Corp. et al. for Provision of In-Region, InterLATA Services in
Louisiana, CC Docket No. 98-121 (filed Feb. 4, 1999) (“aXessa Motion”).
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Proceedings, 63 Fed. Reg. 65792 (1998). As justification for its untimely filing, aXessa states
that it was engaged in “ongoing” negotiations with BellSouth, and that only in January 1999 did it
conclude that its negotiations with BellSouth had “irrevocably” broken down. aXessa Motion at
2. This explanation begs the question. The status of inter-carrier negotiations in 1999 has
nothing to do with this Commission’s consideration of BellSouth’s second Louisiana application
on the record before the Commission in 1998.

The Commission has held that parties cannot file evidence that post-dates the filing date of
a section 271 application, nor may they “incorporate by reference . . . entire documents or
significant portions of documents that were filed in other proceedings.” See Public Notice,

Revised Procedures for Bell Operating Company Applications Under Section 271 of the

Communications Act, 12 FCC Rcd 18590, 18595 (1997). aXessa’s pleading violates both of

these rules. It consists of little more than aXessa’s thirty-page state complaint (along with eight
pages of exhibits) to the Louisiana PSC, a complaint that was filed months after BellSouth had
filed its section 271 application. The pleading is nothing but a rather obvious attempt to place
before this Commission aXessa’s complaint to the state commission, in the hope of putting
pressure on BellSouth to cave in to aXessa’s baseless position.
IL. AXESSA’S CONTENTIONS ARE NOT SUPPORTED BY THE FACTS

aXessa alleges that BellSouth requires collocation as the sole method of access to UNEs,
even though BellSouth has repeatedly stated that it will negotiate, through the Bona Fide Request
process, other methods of access that are technically feasible and consistent with applicable legal
rules. See BellSouth’s Petition for Reconsideration and Clarification at 9 (filed Nov. 12, 1998),
BellSouth’s Reply in Support of its Petition for Reconsideration at 5-6 (filed Dec. 28, 1998). As

factual support for its assertion, aXessa offers its own self-described “futile” attempts to obtain




access through a method other than collocation. aXessa Motion at 2. However, aXessa fails to
disclose a number of critical facts that defeat this contention.

aXessa’s interconnection agreement provides that either virtual collocation or physical
collocation are acceptable methods of access. BellSouth therefore informed aXessa that it must
obtain access to network elements through the collocation methods specified in its agreement.
BellSouth repeatedly offered to negotiate with aXessa other lawful methods of access, through
the Bona Fide Request process. Indeed, BellSouth has offered again and again to meet with
aXessa to explore such possibilities. BellSouth’s offer to enter into such negotiations further
confirms BellSouth’s willingness to consider lawful methods of access other than collocation.
BellSouth cannot be held responsible for aXessa’s failure to avail itself of this offer.

By filing a complaint with the Louisiana PSC, aXessa acknowledged that it is the relevant
state commission, and not this Commission, that is responsible for interpreting BellSouth’s

obligations under its interconnection agreement with aXessa. See lowa Utils. Bd. v. FCC, 120

F.3d 753, 803 (8" Cir. 1997) (overturning FCC’s assertion of power to enforce agreements

approved by state commissions), rev’d in relevant part sub nom. AT&T v. Towa Utils. Bd., 67

U.S.L.W. 4104, slip op. at 18 (U.S. Jan. 25, 1999 (Nos. 97-826 et al.)) (finding challenge to
FCC’s assertion of jurisdiction not yet ripe). Having properly submitted its carrier-specific
dispute to the appropriate state commission, there is no basis for aXessa to seek federal

involvement in this dispute under the guise of a responsive pleading.




CONCLUSION

aXessa’s motion should be denied as untimely and in violation of this Commission’s rules.

However, if this Commission grants aXessa’s motion to accept the late pleading, BellSouth

should be allowed a full opportunity to respond to aXessa’s comments.
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